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President’s Letter

Summer is upon us again. Kids across this

great state are embarking on their summer leave

from school. Many of us will be taking vacations

with our kids. I would like to take this opportunity

to remind everyone not to forget about the

Eleventh Annual Advanced Workers’

Compensation Seminar scheduled in Austin on

August 14-15, 2014. Please take a moment, pull

out your calendar, and schedule yourself to be in

Austin for the seminar. Many incredible speakers

and topics have been arranged. In addition to the

seminar, I would like to encourage everyone to

attend the second annual casino night. The 

inaugural event last year was an enormous success

and I expect another fabulous party this year.

Please take time to read another stellar newsletter from the world’s greatest editor and writers. They continue to work hard

to keep us all informed of current events and issues we all face. I personally find the Appeals Panel Decision Summary a great

resource to keep abreast of trends with the Appeals Panel. I can’t thank Ken Wrobel enough for his hard work in summarizing

all of the cases.

I look forward to seeing everyone in August!

Michael Sprain
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Last time you got a newsletter, I was

staring out the window at a torrential

down pour. Today, it is a beautiful, warm

and sunny afternoon, with lots of blue

sky and a few of those fluffy clouds you

imagine being bunnies and clowns. It’s

one of those lazy afternoons when those

fluffy clouds will later bring the thunder.

Like the world outside my window, we

have all sorts of storms a comin’ in the

world of workers’ compensation.

On August 14 and 15, 2014, we will

have the 11th Annual Advanced Workers’

Compensation Seminar, where not only will you gets tons of CLE credit with great papers but a cast of experts sure

to throw you golden nugget upon golden nugget to assist you in our ever more intricate and detailed world that is

workers’ compensation.

The evening of August 14, 2014, there will be Casino Night – a dinner and cocktail party that will provide

instant fodder for facebook, as well as thousands of dollars to charities that are near to the hearts and memories of

our workers’ compensation family. In this newsletter is an update on how last year $9000.00 was raised and donated

in honor and gratitude to organizations that have earned our respect.

After that, we’ll kick off the pre-season for the 2015 legislature. I don’t know what anyone out there has in store

for the workers’ compensation world, but we never escape unscathed. The 2013 session was a calm year for us. But

storms are always brewin’.

I know you will get more email blast for the seminar and Casino night. Even if you can’t make it to Casino night,

consider making a donation or sponsoring a table. The donation will go to one of many good causes.

And get those stragglers who are not section members to toss in their $25.00 and become members. They get

that discounted off the seminar fee, so it’s a win/win.

So... umbrellas handy and let’s head into summer!

Ken Wrobel

Letter From The Editor
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“We are just not used to plaintiff and defense attorneys getting along here,” said the bailiff to a shocked out-of-town attorney
following a two day civil trial. The blonde- haired bailiff, affable and well-liked as evidenced by the number of folks who admitted
knowing him during voir dire, explained that most attorneys openly disparage each other, and not always under their breath.

Texas litigators might recognize such attorney behavior and immediately assume the trial took place in a large urban setting
such as Houston or Dallas where Rambo-litigation tactics originated and are still practiced by some. (I still don’t completely
understand how “Rambo” came to characterize no holds-barred, scorched-earth tactics. Heck, Rambo spoke very little. I never
subscribed to the belief opposing counsel must be treated as an evil villain that must be destroyed; rather, are we not members
of the same profession with duties to each other, the court, and the profession?)

But, the trial took place in the Palo Pinto County Courthouse in Palo Pinto, Texas: an Upper Texas Hill Country town with
no traffic lights and one gas station/restaurant/convenience store. 

Located a lazy hour east of Ft. Worth, Palo Pinto County’s picturesque landscape surrounds John Graves’ meandering
Brazos River. The citizens are hard working Texans. Courthouse employees are pleasant and cooperative. This is not the big city
courthouse populated by big city lawyers. 

And I must admit I have a niche practice defending employers and insurance carriers in worker’s compensation claims. The
Worker’s Compensation Section is the smallest of the State Bar, barely claiming 200 members and less than 100 are TBLS 
certified in workers' compensation. Our section members enjoy a rather unique camaraderie. Plaintiff and defense attorneys
generally treat each other with respect and are down right friendly, even socializing after hours. Some even compare our practice
niche to a small town practice where everyone gets along. Perhaps a small town not unlike Palo Pinto.

The bailiff ’s comments were surprising since Palo Pinto is a small town where folks respect one another. An absolutely 
beautiful, if a relatively unknown part of the state, Palo Pinto should be THE place where attorneys would and should get along
as members of our honored profession.

The bailiff witnessed good behavior between the plaintiff and defendant lawyers in this case not because the two attorneys
are long time friends. Indeed, we never met before this case. His office is located in the DFW Metroplex and I am from Austin,
although my worker’s compensation practice leads me to many cities across the state. And my opponent does not routinely 
practice worker’s compensation law so he is not as ingrained with our practice niche camaraderie. But, we always treated each
other with the respect a member of our profession deserves. We had our objections, our legal disagreements. However, we could
make our case without hate or contempt. We played the part of small town lawyers that the small town did not recognize.

Again, this is no indictment of the good folks of Palo Pinto, Texas, or Palo Pinto lawyers. So, I apologize in advance if my
comments offend anyone. The bailiff ’s observations say more about our profession.

Others have criticized attorney behavior with far more insight and articulation than me. Clients and some jurors even expect
such behavior. The media portrayal and pop culture strengthens the perceptions. Our own commercials and billboards tell the
world successful lawyers win by intimidation and bully-tactics. 

Some judges lament this behavior, but not all, as I discovered several years ago. I presented Motion to Abate in two cases,
one in Ft. Worth and the other in Houston. In each case, my client was paying benefits. Suit was filed to protect against a statute
of limitations but the parties were awaiting a ruling from the Texas Supreme Court that would fundamentally change the 
governing law and therefore the attorney’s preparation and discovery. But my client would owe the other side’s attorney fees if
we did not prevail. Thus, continuing discovery only increased legal expenses that my client may have to pay. 
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Post-Ruttinger Trends: You are Entering the Auto Zone
By Caldwell Fletcher

1 Texas Mut. Ins. Co. v. Ruttinger, 381 S.W.2d 430 (Tex. 2012).
2 Aranda v. Ins. Co. of N. Amer., 748 S.W.2d 210 (Tex. 1988).
3 “That the same [Ruttinger] court in the same opinion also vitiated the existence of other extra-contractual common law causes of action alleged by the Johnsons is not

as clear.” In re Crawford & Co., 2014 WL 1024075 (Tex. App. Mar. 17, 2014)(unpublished).
4 A recent article detailed the demise of the Claimant’s practice that accompanied the 1989 new W.C. Act: “Where previously hundreds of Texas lawyers had significant

workers’ comp practices, there now are about 30.” Carter, Insult to Injury: Texas Workers’ Comp System Denies, Delays Medical Help, (A.B.A. Journal, Oct. 1, 2011).
5 Gonzales v. AutoZoners, LLC, 860 F. Supp. 2d 333, 339 (S.D. Tex. 2012) aff ’d sub nom. Gonzalez v. Aztex Advantage, 547 F. App’x 424 (5th Cir. 2013).
6 Gonzalez v. Aztex Advantage, 547 F. App’x 424, 425 (5th Cir. 2013). For the other one third of employees not covered by the Act because they work for non-subscribing

employers, locating a lawyer on appeal is no easier. Gonzales had been represented at the District Court level.
7 See Insult to Injury, footnote 4, supra (describing legal and financial resources necessary to mount the prosecution of a bad faith lawsuit).

The Ruttinger1 decision by the Texas Supreme Court (reversing 25 years of the Aranda2 bad faith standard in workers 
compensation) has been informed of late by the trend toward non-subscription and the differing standards of internal review
that obtain in a fully qualified ERISA occupational accident plan. The Division of Workers’ Compensation (DWC) estimates
that 33 percent of Texas employers choose not to subscribe to the workers’ compensation system. While the recent decision 
in IN RE CRAWFORD & COMPANY, CRAWFORD & COMPANY HEALTHCARE MANAGEMENT, INC., PATSY
HOGAN, AND OLD REPUBLIC INSURANCE COMPANY, RELATORS3 by the Amarillo Court of Appeals suggests 
that there is still a state bad faith cause of action under Texas law for bad faith handling of a workers’ compensation claim 
that includes intentional tort, the non-subscription decisions suggest that bad faith will not lie for the handling of such a 
non-subscription claim except for the most egregious of circumstances.

All of this is complicated by the fact that most Claimants in the workers’ compensation system, and at least some in 
non-subscription plans, are self-represented.4

IN RE CRAWFORD & COMPANY is notable for its analysis of what was not pre-empted by Ruttinger. The bad faith acts
alleged apparently related to a malicious prosecution. The Amarillo Court confirmed that since the Act (Tex. Labor Code
Section 401.001 et seq.) did not purport to compensate for or regulate malicious prosecution, there was no jurisdictional 
impediment to further litigation.

In Autozoners, a district court case from the Southern District of Texas, Auto Zone’s employee Gonzales was covered by an
ERISA Occupational Injury Plan. Judge Atlas quoted the well-known standard applicable to an ERISA plan fiduciary: “Under
the abuse of discretion standard, “when ‘the plan fiduciary's decision is supported by substantial evidence and is not arbitrary
and capricious, it must prevail.’5 She went on to find that there was substantial evidence that the Plan fiduciary had applied the
“approved medical provider” and 24-hour reporting provisions in the intended way. In the absence of evidence from the Plaintiff
that he had treated with an approved medical provider or reported the injury within 24 hours as required by the plan, Summary
Judgment was indicated.

On appeal before the 5th Circuit, Appellant Pete Gonzales was unrepresented.6 The 5th Circuit went on to affirm on basic
procedural grounds, including that Gonzales had abandoned certain objections and causes of action in defective post-judgment
Motions, and that he had failed to exhaust administrative remedies required under the Auto Zone Plan.

With marginal remedies available under state law, and vast procedural hurdles for employees of non-subscribers, the state of
bad faith in covered employee injury must be described as miserable. And this is for represented employees.7 As to the unrep-
resented, a comment in the Public Counsel’s reform recommendations on OEIC’s website describes their state of mind:

It was stated that “for many workers, the workers’ compensation system is dizzying and frus-
trating in its complexity and apparent irrationality. While the rules may be understandable to

Continued on page 18
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Don’t rely on the summaries for your arguments. Make sure the decision applies to your case. My summaries focus on why the decision
was overturned. I don’t go into great depth so any decision may say more than what I write/cut/paste from the AP decision. I try to hit
the highlight, even if there are other reasons the hearing officer’s decision was overturned. I also do not write about typographical errors
that may have been made that resulted in a reversal. Ken Wrobel

132383 – Finality – Dr. B’s December 14, 2012, DWC-69 is a valid certification of MMI/IR pursuant to Rule 130.12(c)
because it does not contain a prospective date of MMI, the DWC-69 is signed by Dr. B, and Dr. B certified that the claimant
does not have any permanent impairment as a result of the compensable injury. Dr. B’s December 14, 2012, MMI/IR certification
meets the requirements of Rule 130.12(c) and is a valid certification. Even thought there was no narrative, Dr. B’s certification
that the claimant reached MMI on December 14, 2012, with no permanent impairment became final.

123423 – MMI/impairment rating without a Designated Doctor – No Designated Doctor was appointed to address MMI and
impairment rating. In APD 020385, the Appeals Panel stated that “[u]nder the provisions of Section 408.125, no determination
can be made regarding the claimant’s IR because there is no report from a designated doctor.” 

132541 – MMI/impairment rating, Designated Doctor’s discretion – The Designated Doctor placed Claimant into DRE II
when the medical evidence supported placing Claimant in DRE III. The AP stated Dr. A’s placement of the claimant in DRE
Category II was in his discretion as a matter of medical judgment and they disagreed that this constituted compelling medical
evidence of a significant error by the certifying doctor in applying the appropriate AMA Guides or in calculating the IR per
Section 408.123(f )(1)(A).

132544 – Disability – There were inconsistencies between the hearing officer’s discussion of the DWC-73s and the record so
the case was remanded to determined disability.

132574 – MMI/impairment rating. Doctor did not rate compensable injury – Hearing loss was found to not to be part of the
compensable injury. Dr. E noted that Dr. K assessed a zero percent impairment for the claimant’s hearing problems. Based on
examination findings and previous EMGs, Dr. E assessed zero percent impairment for the claimant’s cervical and lumbar spine.
Dr. E certified that the claimant reached clinical MMI on that same date with a zero percent IR. Even though the final result was
zero percent impairment rating, the AP remanded the case because the doctor did not rate the compensable injury. Dr. E assigned
impairment for a condition that has been determined to be noncompensable and as such his IR cannot be adopted. 

132318 – Extent. Lack of causation opinion – The hearing officer noted Dr. M’s and Dr. R’s opinions to be based upon an
accurate understanding of the mechanism of injury and reasonable medical probability and were more persuasive on the extent
of the claimant’s injury. However those doctors did not specifically mention the disputed lumbar IVD diagnosis. Dr. R opined that
the compensable injury extended to lumbar IVD but he did not provide any explanation of causation between the compensable
injury and lumbar IVD. The AP rendered a new decision that the compensable injury of did not extend to lumbar IVD. 

132594-s – Finality – The AP noted the preamble to Rule 130.12, states “[a] party that wishes to dispute the certification or
any of the ratings should not wait until after the extent-of-injury dispute is resolved as this resolution may occur after the 
90-day period expires and the certification may have already become final.” The hearing officer found that a certifying doctor’s
failure to rate the entire compensable injury constituted an exception under Section 408.123(f )(1)(A). The AP found there is no
provision in either Section 408.123 or Rule 130.12 that provides the exclusion of a condition in an assignment of IR constitutes
an exception to finality.
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APPEALS PANEL DECISION SUMMARIES
(132383 – 140246) (January 07, 2014) 

http://www.tdi.texas.gov/appeals/2013cases
http://www.tdi.texas.gov/appeals/2014cases

http://www.tdi.texas.gov/appeals/2014cases/
http://www.tdi.texas.gov/appeals/2013cases/
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Don’t rely on the summaries for your arguments. Make sure the decision applies to your case. My summaries focus on why the decision
was overturned. I don’t go into great depth so any decision may say more than what I write/cut/paste from the AP decision. I try to hit
the highlights, even if there are other reasons the hearing officer’s decision was overturned. I also do not write about typographical errors
that may have been made that resulted in a reversal. Ken Wrobel

140237 – MMI/impairment rating Designated Doctor typographical error. Therefore, there is an internal inconsistency
between the MMI date Dr. C certified on the DWC-69 and the MMI date Dr. C certified in the accompanying narrative report.
Because the narrative report and DWC-69 list completely different dates regarding when the claimant reached MMI, we do not
consider that internal inconsistency to be a clerical error that can be corrected. 

140246 – Is treatment for the injury. The self-insured’s request, filed in response to the BRC Report, requests the following
issue: “[d]oes the compensable injury of [date of injury] extend to and include a fracture of the left 5th metatarsal after
[September 7, 2011]?” The hearing officer’s determination, that the treatment rendered by the subclaimant during the period
of September 7, 2011, through May 22, 2012, was treatment for the compensable injury of [date of injury], for a fracture of
the left 5th metatarsal is supported by sufficient evidence and is affirmed. The self-insured argued at the hearing that the proper
venue for a determination of whether the treatment at issue was reasonable and necessary for the compensable injury of [date
of injury], is medical dispute resolution. We note that the self-insured is correct that, in this case, a dispute regarding whether
treatment is reasonable and necessary would be governed by Sections 413.031, 413.0311, Insurance Code Chapter 4202, and
28 TEX. ADMIN. CODE § 133.308 (Rule 133.308). However, the issue decided by the hearing officer did not address
whether the treatment was reasonable and necessary. The hearing officer merely addressed whether the treatment was for the
compensable injury.

140266 – Extent of injury. The hearing officer’s determination that the compensable injury extends to herniated/protruding discs
in the lumbar spine at levels L4-5, L5-S1, and L3-4, lumbar spine stenosis, and lumbar spine claudication is supported by sufficient
evidence and is affirmed. The hearing officer also determined that the compensable injury extends to a herniated/protruding
disc in the lumbar spine at level L2-3 and lumbar spine radiculopathy. None of the medical records, including those of Dr. N
and Dr. J, causally link a herniated/protruding disc in the lumbar spine at level L2-3 and lumbar spine radiculopathy to the
compensable injury. See Appeals Panel Decision 110054.

140303 – Disability. The hearing officer found the claimant only had disability through November 1, 2013. However, the
claimant testified that he was released to return to work on November 20, 2013. The latest Work Status Report (DWC-73) in
evidence has the claimant completely off work from October 2, 2013, through October 23, 2013. There is no evidence to support
the hearing officer’s determination that the claimant’s disability ended on November 1, 2013.

140340 – MMI/impairment rating finality. The hearing officer determined the first certification of MMI and assigned IR did
not become final under Section 408.123 and Rule 130.12. The hearing officer cited to Appeals Panel Decision 132117 that
there is compelling medical evidence of a significant error in the certification pursuant to Section 408.123(f )(1)(A) because: 

[Doctor] did not explain in the narrative report how she derived the assigned [IR] from Table 64 of the [Guides to the Evaluation of
Permanent Impairment, fourth edition (1st, 2nd, 3rd, or 4th printing, including corrections and changes as issued by the American
Medical Association prior to May 16, 2000) (AMA Guides)] and did not include examination findings to support the [IR]. 

However, the evidence reflects that the doctor included examination findings in her reports that are dated September 20, 2012,
the date of the certifying examination. 
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Continued on page 24

APPEALS PANEL DECISION SUMMARIES
(140237 – 140608) (April 01, 2014, – May 16, 2014)
http://www.tdi.texas.gov/appeals/2014cases

http://www.tdi.texas.gov/appeals/2014cases/
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To: Workers’ Compensation System Participants 

From: Tracey Beaver, Director of the Office of Workers’ Compensation Counsel 

Date: May 22, 2014 

Subject: Proposal: Amend 28 TAC §§152.3 and 152.4 Regarding Attorneys’ Fees 

The Division of Workers’ Compensation (DWC) is accepting public comment on the proposal to amend 28 Texas
Administrative Code §§152.3 and 152.4 regarding Attorneys’ Fees. 

The proposal will be published in the May 30th issue of the Texas Register and may be accessed at
http://www.sos.state.tx.us/texreg/index.shtml once published or a courtesy copy is available through the Texas Department
of Insurance website at www.tdi.texas.gov/wc/rules/proposedrules/index.html. The public comment period closes Monday,
June 30, 2014 at 5:00 p.m. CST. Comments received after the comment deadline will not be considered. 

A public hearing is not scheduled at this time. A request for a public hearing must be submitted separately from public 
comment. The request for a hearing must be submitted by Monday, June 30, 2014 at 5:00 p.m. CST. A request for a public
hearing received after the request deadline will not be considered. If a hearing is held, written and oral comments presented at
the hearing will be considered. 

Public comments or a request for a public hearing may be submitted by e-mailing rulecomments@tdi.texas.gov or by mailing
or delivering the comments to: 

Texas Department of Insurance, Division of Workers’ Compensation 
Maria Jimenez 
Workers’ Compensation Counsel MS - 4D 
7551 Metro Center Drive, Suite 100 
Austin, Texas 78744 -1645 

The amendments to §152.4 increase the number of hours an attorney may charge claimants and insurance carriers for 
communications, direct dispute resolution, and the preparation and submission of a settlement or agreement to encourage both
early intervention between the parties and resolution before the parties enter the formal administrative resolution process.
Additionally, amendments to §152.4 increase the maximum hourly rate for attorney services from $150 to $175, and for legal
assistant services from $50 to $65 due to a rise in costs since the existing rates were adopted, effective February 22, 1991. New
§152.4(e) requires attorneys to use their own state bar numbers when billing hours to clients to ensure that hours are accurately
attributed to each attorney requesting approval of fees. 

The DWC Form-152, Application for Attorney Fees, has been revised to conform to the proposed rules and is available for comment.
A copy of the revised form can be found on TDI’s website at http://www.tdi.texas.gov/wc/rules/proposedrules/index.html. 

Amendments to the attorney’s fees form and attorney’s fees guidelines will be effective September 1, 2014. 
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To: Workers’ Compensation System Participants 

From: Tracey Beaver, Director of the Office of Workers’ Compensation Counsel 

Date: March 13, 2014 

Subject: Adoption: Amend 28 TAC §§133.2, 133.240, 133.250, and 133.305 Regarding General Medical Provisions, and
134.110, 134.502, and 134.600 Regarding Benefits -- Guidelines for Medical Services, Charges, and Payments 

On March 7, 2014, the Commissioner of Workers’ Compensation Rod Bordelon adopted amendments to 28 Texas Administrative
Code (TAC) §§133.2, 133.240, 133.250, and 133.305 regarding General Medical Provisions, and 134.110, 134.502, and 134.600
regarding Benefits — Guidelines for Medical Services, Charges, and Payments. The adoption was filed with the Office of the
Secretary of State on March 10, 2014, for publication in the March 21, 2014 issue of the Texas Register and may be viewed on the
Secretary of State website at http://www.sos.state.tx.us/texreg/index.shtml at that time. A courtesy copy of the adoption is
currently available on the Texas Department of Insurance website at http://www.tdi.texas.gov/wc/rules/adopted/index.html.

The purpose of these amendments is to implement Senate Bill 1322 and House Bill 3152, 83rd Legislature, Regular Session,
effective September 1, 2013, which enacted Texas Labor Code §408.0284 and Insurance Code §1305.153(f )-(j) respectively.
These amendments also implement House Bill 4290, 81st Legislature, Regular Session, effective September 1, 2009, which
revises the definitions of “adverse determination” and “utilization review” in Insurance Code Chapter 4201. Moreover, these
amendments harmonize and conform with the new provisions in 28 TAC Chapter 19, Agent’s Licensing, Subchapter U,
Utilization Reviews for Health Care Provided Under Workers’ Compensation Coverage and current Division of Workers’
Compensation rules. 

The adopted amendments are effective March 30, 2014.

Memorandum Regarding Guidelines for Medical 
Services, Changes and Payments

 http://www.tdi.texas.gov/wc/rules/adopted/index.html
http://www.sos.state.tx.us/texreg/index.shtml


To: Texas Workers’ Compensation System Participants 

From: Matthew Zurek, Executive Deputy Commissioner Health Care Management & System Monitoring 

Date: April 7, 2014 

Subject: Delay of Texas Workers’ Compensation Transition to ICD-10 Code Sets 

On March 18, 2014, the Division of Workers’ Compensation (DWC) issued a memo stating that beginning October 1, 2014, the
Texas workers’ compensation system would transition from the use of the International Classification of Diseases, 9th Edition,
Clinical Modification and Procedure Coding System (ICD-9) to the International Classification of Disease, 10th Edition,
Clinical Modification and Procedure Coding System (ICD-10) for medical billing, processing and reporting in alignment with
federal regulations. These federal regulations adopt standard medical data codes sets that apply to the Medicare system, which
is regulated by the Centers for Medicare and Medicaid Services (CMS). 

Recent federal legislation led to the signing of H.R. 4302 by President Barack Obama which includes a provision that delays
the implementation of the ICD-10 to no earlier than October 01, 2015. The DWC anticipates that CMS will follow suit by
issuing policy notices in regards to this legislation.

The DWC reminds you that the Texas Labor Code §413.011(a) requires the Commissioner of Workers’ Compensation to adopt
the most current reimbursement methodologies, models, and values or weights used by CMS, including applicable payment
policies relating to coding, billing, and reporting, and may modify documentation requirements as necessary to meet the
requirements of Section 413.053. 

Therefore, health care providers, insurance carriers, clearinghouses, and billing services that participate in the Texas workers’
compensation system must be prepared to comply with ICD-10 not earlier than October 1, 2015. 

Although a delay in ICD-10 implementation has been enacted, it is still very important to prepare now for the eventual ICD-10
transition. There are many professional, clinical, and trade associations offering ICD-10 information, educational resources, and
checklists. Call or check the websites of your associations and other industry groups to see what resources are available. You may
also visit CMS website for resources at http://www.cms.gov/Medicare/Coding/ICD10/Index.html. 

The DWC will be offering guidance on the ICD-9 to ICD-10 diagnoses codes through educational and informational outreach.
If there are any questions regarding the information in this memo, contact Comp Connection for Health Care Providers at 
800-372-7713, option 3 (in the Austin area, dial 512-804-4000) or e-mail medben@tdi.texas.gov.

10
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To: Workers’ Compensation System Participants 

From: Kerry D. Sullivan, Deputy Commissioner for Hearings 

Date: May 12, 2014 

RE: Scheduling Orders Issued at Initial Benefit Review Conferences 

Benefit review conferences (BRCs) are non-adversarial, informal dispute resolution proceedings designed to explain the rights
of the parties in a workers’ compensation claim and the procedures that protect these rights. A BRC serves as a forum for the
parties to discuss the facts of the claim, review available claim information, and delineate any disputed issues in order to mediate
and resolve the disputed issues by agreement (Labor Code §410.021). As part of this process, the Benefit Review Officer must
ensure that all information pertinent to the resolution of the disputed issues is exchanged with the parties in accordance with
28 Texas Administrative Code (TAC) §141.4. If this information is not produced at the initial BRC, the Benefit Review Officer
may schedule a second BRC [Labor Code §410.026(b)]. 

In accordance with these regulations, and to assist in the orderly development and exchange of pertinent information, Benefit
Review Officers will begin issuing scheduling orders at the conclusion of an initial BRC when the Benefit Review Officer determines
that a second BRC should be set. The scheduling order may direct either or both parties to exchange existing pertinent information
not exchanged at the initial BRC. It may also document any commitments the parties make to develop and exchange new informa-
tion necessary to an informed disposition of the dispute. If a party refuses to commit to obtain such new information, the benefit
review officer may decline to schedule a second BRC and may instead set the case for contested case hearing. The BRC report
issued by the Benefit Review Officer would document the reasons for this action. 

If a second BRC is set and a party is unable to exchange the additional information within the time specified in the scheduling order,
the party may file a DWC Form-045 to reschedule the second BRC. This filing must include an explanation of the requesting party’s
efforts to timely obtain and exchange the information. The Benefit Review Officer may reschedule the second BRC to allow 
additional time to complete the exchange if the requesting party demonstrates good cause [28 Texas Administrative Code (TAC)
§141.2(b)(4)]. Otherwise, the second BRC may be cancelled pursuant to 28 TAC §141.2(b)(2). If the second BRC is cancelled, the
Benefit Review Officer will schedule a contested case hearing and issue a report identifying the issues and contentions raised in the initial
BRC as reflected in the scheduling order [Texas Labor Code §410.031(b)]. Any subsequent request to add issues or to delay the hearing
would require a showing of good cause [Texas Labor Code §§ 410.151(b)(2) and 410.155(b)]. 

A template of the scheduling order is attached to this memorandum. 

If there are any questions regarding the information in this memo, contact Kerry D. Sullivan at 512-804-4015 or
Kerry.Sullivan@.tdi.texas.gov.

Editor’s note: This is a good time to remind the parties that they can request pre-BRC subpoenas.  You request the pre-BRC subpoena
and a hearing officer will determine if there is good cause to sign it.  By Official Order No. DWC-07-0082 dated August 23, 2007,
the Commissioner delegated authority to the Hearing Officers to issue subpoenas to compel attendance of witnesses and the production
of documents pursuant to Texas Labor Code §402.00128(b)(3).  This authorizes approval of requests for subpoenas prior to a BRC.
As in most matters with which a Hearing Officer deals on a daily basis, the issue of whether to approve a request for subpoena prior
to the BRC or in a medical dispute rests within his or her sound discretion and requires the exercise of good judgment to ensure that
subpoenas issued are appropriately limited in time and scope and reasonably drafted to obtain only the records or information that pertain
to the claimed injury.  It is in the best interest of the party making the request to submit the same in writing, establishing that a dispute
exists, identifying the issue in dispute and reciting what steps have been taken to resolve the dispute; however, an unrepresented
Claimant may request a subpoena by contacting the Division in any manner. 
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The second annual Workers’ Compensation Section “Vegas Night” fundraiser is just around the corner and promises to be an
entertaining gala with exciting Las Vegas casino night fun. At the helm of this year’s event is party planner extraordinaire, Lea
Buffington. Reigning Vegas Night champion, Hearing Officer Cheryl Dean, is ready for all takers. So, start working on your
poker face!

The 2013 fundraiser honored six charitable causes near and dear to the heart of our membership by raising almost $9000. Last
year’s honorees included the American Heart Association (in memory of W.J. “Bill” Morris), Adam’s Angels Ministry (in memory
of Paul Coleman), Youth Ministry at White Rock Community Church (in memory of Charles T. Cole), Texas Scottish Rite
Hospital for Children (in honor of Julianna Molinar), Caleb Midkiff Scholarship Fund at Plaza Theater (in memory of Caleb
Midkiff ), and Madeline Anderson Middle School Library at St. Francis School (in memory of Madeline Anderson). 

By virtue of our vocation, we are reminded every day that good health is fleeting and life is so fragile. Thank you for honoring
the memories of our loved ones and their causes with your generous support. Without you, the success we achieved at last year’s
event would not have been possible.

I look forward to seeing you at our 2014 event!

John L. Molinar 
On behalf of the 2013 Vegas Night Fundraiser Committee 

Responses on behalf of 2013 Recipients:

Adam’s Angels Ministry gratefully acknowledges and appreciates your choosing of our ministry as a charity to support at your Casino Night
Event. Donations and commitments are what enable Adam’s Angels Ministry to continue serving families who face childhood cancer.

Please know that through generous donors like you we will continue to ease the burdens for these families. Your donation has helped
make a difference in the life of a family dealing with childhood cancer. On behalf of our children with cancer and the families we serve,
we thank you for your friendship and support.

Donna R. Culliver, Founder
Adams Angels Ministry

On behalf of our family and friends, we want to thank the members of the workers’ compensation section of the State Bar for your 
generous support of the Caleb Midkiff Scholarship Fund at Plaza Theater. In addition, thank you for your many kind words, letters
and prayers over the past year. Caleb lived his life well. You have honored his memory by being so generous and thoughtful. Thank you
very much.

The Midkiff Family

Dear Workers’ Compensation Section Members,
My brother Charles loved being part of and working with all of you and it means so much to his family to be so thoughtfully remembered.
Thank you for the gift to the youth group of Charles’ church.

Marilyn Cole Jones
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The Workers’ Compensation Section of the State Bar of Texas invites you to join them for a glitzy, exciting Vegas Night on Thursday
August 14 at 6:30 p.m. at the Creekside Rooms and Terrace of the Sheraton Hotel at the Capitol – the conference hotel – in
Austin. This is a section-wide fellowship opportunity for attendants of the 2014 Advanced Workers’ Compensation CLE.

Event proceeds will be donated to the section’s 2014 charties. Last year’s event distributed over $7000.00 in funds to:

• American Heart Association – In memory of W.J. “Bill” Morris
• White Rock Church Youth Ministry – In memory of Charles T. Cole
• Adam’s Angels Ministry – In memory of Paul Coleman
• St. Francis Middle School Library – In memory of Madeline Jane Anderson
• Texas Scottish Rite Hospital for Children – In honor of Julianna Molinar
• Plaza Theater Group – In memory of Caleb Midkiff

Prices:

To maximize attendance, we are offering new single ticket non-DWC single ticket prices for walk-ups at the event as well
as reduced advance purchase prices with Sponsor listings for tickets of three or more purchased in bulk. Bulk advanced
purchase by Sunday August 10th is encouraged. See below for details on sponsor listings and savings. Reduced single ticket
prices for up to two tickets are also offered in addition for DWC employees who are section members, such as Hearing
Officers, and Benefit Review Officer attendants. Advance purchase deadline is Sunday August 10th. 

Single tickets with advanced purchase offers a $15.00 saving (base ticket price $100.00).

$85.00 per non-DWC section member or non-section member guest (up to two tickets per purchaser)

$72.25 per DWC section member (15% reduction applied to advance purchase ticket price of $85.00)

Bulk advance purchase (three or more section members) offers a $20.00 per ticket savings (base ticket price $100.00.
Due to event costs, no additional DWC employee discounts are offered for bulk advance purchase).

$240.00 for three tickets. Includes purchaser listing as Event Sponsor.

$320.00 for four tickets. Includes purchaser listing as Event Sponsor.

$400.00 for five tickets. Includes purchaser listing as Event Sponsor.

$480.00 for six tickets. Includes purchaser listing as Event Sponsor.

Purchase after Sunday, August 10th through event day at check-in. Walk ups allowed (cash or checks accepted or with
online confirmation as proof of purchase).

$100.00 per ticket for non-DWC section member or guest.

$85.00 per ticket for DWC-employee section member or guest (15% state employee discount).
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AUSTIN – The Texas Department of Insurance (TDI) has approved the formation of a new captive insurer
and the redomestication of two other captive entities under new rules adopted to implement Senate Bill (SB)
734. The legislation authored by Sen. John Carona and sponsored by Rep. John Smithee removes regulatory
barriers that had forced captives to be headquartered outside of the state. 

Today, a license application was approved for Commerce Way Insurance Company, Inc. to form a new captive
operation in Texas. Redomestication applications also were approved for CART Assurance Company, Inc.
and Prize Indemnity, LLC.

“Our state is now open for business for captive insurers seeking to move to Texas or to set up new operations
here,” Commissioner of Insurance Julia Rathgeber said. “The statute has provided for a safe and stable entry of
a new type of risk transfer mechanism into the state.”

“This legislation will reduce the cost to businesses relying on out-of-state captive insurance companies,” 
Sen. Carona said. “It will also provide incentives for companies to form or redomesticate pure captive insurance
companies in Texas.

A captive is defined as an insurance company formed by another company to cover its own risks. SB 734
requires that affiliated companies have significant operations in Texas in order to form or move a captive here.
Captives licensed in Texas can only insure operational risks of affiliated companies and controlled unaffiliated
business; the statute prohibits captives from accepting insurance policy risks of an insurance affiliate.
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IN THE NEWS

Michele Wong Krause has been appointed to the board of directors of the Dallas Area Rapid Transportation (DART) agency.

Donald McLeish, a long-time Claimant/Plaintiff attorney in the Dallas area, passed away April 24, 2014. There were no services
per his request. He was fighting bladder and kidney cancer for the last several years. 

Hearings Personnel Change

Randy Steger, Manager of Benefit Review Officers, is retiring effective May 31, 2014. Randy began his career with the Texas
Workers’ Compensation Commission in November 1990. Prior to coming to Austin, Randy served in the Amarillo Field Office
and in the Wichita Falls Field Office as a Benefit Review Officer. 

Allen Craddock, J.D., Ph.D. will become the Acting Manager of Benefit Review Officers effective June 1, 2014. Allen grad-
uated cum laude from St. Mary’s University School of Law in 1997 and was admitted to practice by the State Bar of Texas in
1998. Allen is Board Certified in Workers’ Compensation Law by the Texas Board of Legal Specialization. Since 1999, Allen
has served as an Adjunct Professor at St. Mary’s University School of Law.

Kara Squier is the new Hearing Officer in the Waco Field Officer. Kara was formerly a well-respected attorney representing
claimants. She took a brief break from workers’ compensation to represent people with disability at their Social Security hear-
ings. She has returned to us and will be sitting in the chair long occupied by Hearing Officer Wes Peyton, who retired last fall.
Of course, she will have to adjust the seat.

Retirement Announcement – Office of Injured Employee Counsel Workers’ Compensation Section, State Bar of Texas

Norman Darwin, Public Counsel for the Office of Injured Employee Counsel (OIEC), will retire from State service on August
31, 2014. Mr. Darwin has been a staunch advocate for injured employees for nearly fifty years, bringing tough issues to light
with true grit and determination. Governor Rick Perry appointed Mr. Darwin to head OIEC after its creation in 2005 and he
has been re-appointed four consecutive terms to the position. Prior to his appointment, Mr. Darwin lead a private practice in
Fort Worth since 1965. He is Director Emeritus of the Texas Trial Lawyers Association and he graduated from Texas Christian
University with degrees in both political science and economics and the University of Texas Law School. OIEC will miss his
inspirational and endearing leadership and wishes him the best of future fishing trips and time with his family.

11th Annual Advanced Workers’ Compensation Law Course — August 14-15 — Austin, Texas at the Sheraton Austin

Texas Department of Insurance has certified this course for 12.5 hours of general and 1.5 hours of ethics CE credit. Click on
http://www.texasbarcle.com/CLE/AABuy0.asp?sProductType=EV&lID=13208 and veiw the 11th Annual Advanced Workers’
Compensation Law Course Program for the courses and time, course hightlights, CLE credits, and the registration form.

Marina Northup, a cadet at West Point and daughter of San Antonio 
hearing officer David Northup, after shaking hands with the President.

http://www.texasbarcle.com/CLE/AABuy0.asp?sProductType=EV&lID=13208


16

The Fort Worth court first heard the Motion to Abate. After hearing the lawyers’ arguments, the trial judge asked opposing
counsel what harm to his client would granting the request for abatement cause. My adversary (an exceptional Houston attorney)
did not answer the question directly and instead reiterated his argument. The seasoned judge calmly repeated his inquiry (perhaps
with more emphasis) what harm to opposing counsel’s client would the abatement cause. I don’t remember the specifics of the
non-answer, but I do remember the judge’s response: “Do you know the green-card rule here in Tarrant County?” The Houston
attorney admitted he was not so aware. Neither was I. The judge, a naturally imposing man, continued in a strong, authoritative
tone which sounded like some combination of father, teacher and god, “When a fellow attorney asks you for something and it does
not hurt you or your client, you grant the request. Otherwise your green-card to practice in Tarrant County will be revoked. Do
you understand?” My then-immediate feeling was elation that “my” arguments won the day. A selfish response. Upon reflection,
the more meaningful lesson (and the reason for the decision) is the admonishment to treat lawyers as lawyers should be treated:
a lawyer’s Golden Rule, if you will. 

A couple months later the same two lawyers appeared in a Houston courtroom ready to make the same arguments in a dif-
ferent courthouse to a different judge. I arrived early to observe two hours’ worth of arguments presented by advocates to the
tribunal that I was unfamiliar. In each case, the judge would decide fairly early on his ruling and then proceed to criticize and
make fun of the “losing” lawyer until he was satisfied with the gallery’s response to his comedic routine. One lawyer was left to walk
in mockery with chuckles from those in attendance. A zero-sum game, indeed. My opponent’s arguments won the day this time. 

As the sting of having one’s arguments rejected dissipated, I juxtaposed the courtroom behavior observed in these two cases.
Divergent results in a courtroom, especially in different geographical locales, is not surprising and even expected. But the starkest
distinction was the way counsel treat each other and, perhaps more importantly, how the bench treated the bar.

I have often repeated the “green-card” lesson to young lawyers, believing such courtroom culture best matches the ideal of
justice and professionalism. And although we do not always reach our ideal, it is far better to reach and fail to grasp the ideal
of our profession than to settle for the low expectations of bad behavior.

Back to the Palo Pinto trial, both attorneys operated under the green-card rule. The recently-elected judge ably presided
over a trial where the attorneys vigorously and diligently represented their clients. And the memorable impact was a surprised
bailiff that two attorneys he never met before acted professionally.

My friend and former Texas State Bar President, Richard Pena, recently returned from Turkey where attorneys were being
arrested for standing up for the rule of law. I strongly urge you to read his story. As we discussed his trip to Turkey over lunch,
I could not help but think half a world away, our “honorable profession” struggles at times with honor and professionalism.

What can we do about it? Most say “not much”. We accept attorney bad behavior; even characterize it as zealous representation.
Can one zealously represent their client without such behavior? If your answer is in the affirmative, then how do we change systemic
behavior? Does it matter that our official legal ethics replaced “zealous” representation with “reasonable” representation decades ago?

Changing a culture takes determination and patience. Many lawyers grew up with a courtroom culture unbecoming our
profession. Change usually starts from either the top through strong leadership or a grass root effort led by the masses. I do not
know which avenue is best but I suspect both may be needed. Who will lead? 

Perhaps, the State Bar should accept the challenge. The excellent State Bar CLE staff could create a video program giving
examples of good and bad behavior. The State Bar could require every SBOT CLE program include the video for one year. The
SBOT could reach out to other CLE vendors seeking their cooperation. 
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Trial judges have by far the biggest impact on the behavior before them. They best can universally apply the “green-card”
rule across the state. Courts could include stronger and more specific language in their local rules. Perhaps courts could even
require each attorney watch the video once a year before practicing in their court. A trial judge could order an offending attorney
into an office to re-watch the video; a judicial action short of contempt to get the attorney’s attention. 

The Texas Supreme Court might include courtroom culture training to each judge again providing examples of good and
bad behavior and encouraging trial judges to promote the former.

Law firms, mentors, and even fellow lawyers can pull a lawyer off to the side and ask that our professionalism be our culture.
Each member of the legal community must adopt and insist on culture of professionalism. 

Change will only come gradually and incrementally. But if change will come at all, the leaders must envision it, judges must
require it, lawyers who value professionalism must encourage it, and we all need to expect it.

A culture of professionalism among the Bar is worthy of our aspirations. A small town bailiff should not be surprised when
litigants behave…like…lawyers should act.
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repeat players � particularly insurers and third party administrators of claims � they are obscure
to many who are caught up in the delay and denials.” 

and the questionable effectiveness of “remedies” under the Act:

In essence, the only restraint on the carrier’s failure to deal fairly with claimants would be
through the administrative procedures at TDI-DWC. Claimants cannot pursue an individual
remedy for the carrier’s unreasonable delays, denials, or disputes.

Gone are the days where it is deemed necessary or expedient to even the playing field. The Legislature has succeeded in
undermining and marginalizing the professional representation of Claimants. Given the increasing trend to opt out of workers’
compensation, and to adopt qualified ERISA plans, the future pursuit of these remedies is likely to be, in large part, a minefield
of Plan remedies and federal procedure, navigated by the unrepresented employee.
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132643 – Extent. Lack of causation opinion – AP affirmed hearing officer decision that compensable injury extends to a ganglion
cyst but reversed and rendered hearing officer decision the compensable injury extends to left volar carpi radialis tenosynovitis
due to insufficient medical evidence of causation. 

132734 – MMI/impairment rating. Designated Doctor’s discretion – The hearing officer applied a mathematical correction to
Dr. C’s 8% IR because he believed the ROM loss for the different angles of loss of ROM for the claimant’s right knee must be
combined. Using table 41 of the Guides, DD assessed 4% for flexion and 8% for extension/flexion contracture for a whole person
IR of 8%. However, there is no specific provision in the AMA Guides in the Lower Extremity section that requires ROM deficits
in multiple directions be combined to increase the impairment for a single joint, and it was within Dr. C’s discretion as a matter
of medical judgment to not combine the different angles of loss of ROM for the claimant’s right knee.

132760 – Extent. Diagnoses listed but lack of causation analysis – None of the medical records, including those of Dr. H, Dr. D,
Dr. C, and Dr. Hu, causally link otalgia and TMJ to the compensable injury. Although Dr. D noted diagnoses of right wrist
and forearm sprain, the extent-of-injury condition was not specific to those conditions, and those conditions were not litigated at
the CCH. Claimant had radicular complaints but no injury to the right wrist and forearm. As there was no MMI/IR certification
in evidence that could be adopted, the AP remanded the issues of MMI and IR to the hearing officer.

132783 – MMI/impairment rating. Rounding error – Hearing officer adopted DD’s 4% impairment rating for right wrist strain
and triangular fibrocartilage tear. AP found DD failed to round measurements of extension and remanded to the hearing officer
to request that the DD rate the injury, rounding range of motion figures as required by the Guides.

132794 – MMI/impairment rating. Rounding error – Hearing officer found compensable injury does not include right shoulder
capsultitis and that impairment rating is 2% as certified by the DD. AP found that, as part of his calculations, the DD improperly
assessed a 1% UE impairment based on 15º for radial deviation of the right wrist when page 3/37 of the Guides directs that
radial deviation measurements must be rounded to the nearest 10º. None of the other certifications in evidence could be adopted.
Remanded for the HO to instruct the DD to assess impairment rating in accordance with the Guides.

132795 – Salary continuation – The evidence reflects that the claimant has worked for the employer in some capacity during
the claimed period of disability. As the claimant has worked for the employer in some capacity and continued to draw his preinjury
wage, the AP rendered a new decision that the claimant did not have disability.

132801 – Incorrect Carrier Information Form – The Appeals Panel remanded the case to the hearing officer to determine who
the correct carrier is for the date of injury because the Carrier Information Form listed a different Carrier name than what the
parties announced and stipulated.

132816 – Extent of injury - AP reversed and remanded due to inconsistent findings re: extent. On remand, hearing officer is
to make a decision concerning extent which is consistent and supported by the evidence, advise the DD and obtain DD’s opinion
re: MMI and impairment rating.

132838 – MMI/impairment rating. DD rated non-compensable conditions. Treating Doctor didn’t rate entire injury. In
explaining his determination that the claimant has not reached MMI, Designated Doctor stated that “ It is my opinion that she
has reached MMI in all other areas, but not in the area of the cervical spine.” This was based in part on the cervical EMG that
indicated cervical radiculopathy. Cervical radiculopathy was found not to be part of the compensable injury. Dr. W examined
the claimant on September 25, 2012, and determined the claimant had not yet reached MMI, but was expected to do so on

Continued on page 20
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December 25, 2012, because she was still being evaluated for the patellar fracture and a therapy program had been recom-
mended. Dr. W listed the following conditions under “clinical impression”: contusion of the face (resolving), right patella fracture,
right ankle sprain, cervical strain (resolved), lumbar strain (resolved), left wrist strain (resolved), left thumb strain (resolved),
and left hip strain (resolved). However, Dr. W failed to rate the compensable condition of a single episode of depression. Dr. W’s
certification could not be adopted.

132839 – Hearing officer added extent issue without agreement – Hearing officer adopted Treating Doctor referral certification
of 11% impairment rating and rejected the RME certification, in part, because it did not include Claimant’s alleged lumbar
injury, a condition in support of which Claimant submitted evidence at the CCH. AP remanded because there was no stipulation
by the parties or determination by the Division that the alleged lumbar sprain/strain was part of the compensable injury. On
remand, hearing officer is to add the extent issue, make a determination re: the lumbar injury, advise the DD re: the extent of
injury and obtain a rating from the DD for the entire compensable injury. 

132849 – Extent is a threshold issue – Whenever the issue is IR and there is a dispute regarding the extent of the injury, the
extent issue must be resolved first. 

132851 – Designated Doctor did not have all the records – The evidence established the Designated Doctor did not have all of
the claimant’s medical records for his examination before making a determination on MMI and IR. See APD 132258. See Rule
127.10 and Section 408.0041(c). On remand, the hearing officer should ensure that the treating doctor and the carrier shall
send to the designated doctor all of the claimant’s medical records that are in their possession relating to the issues to be evaluated
by the designated doctor.

132853 – Extent of injury, lack of explanation – Designated Doctor did not discuss how the compensable injury caused C5
and C6 right sided and left sided radiculopathy. As the evidence did not contain an explanation of how the compensable injury
caused this condition, the AP reversed the hearing officer’s determination 

132857 – MMI/impairment rating. Certification included non-compensable conditions – Hearing officer determined that
compensable cervical sprain injury does not extend to aggravation of disc disease at C5-6 and C6-7 or C7 radiculopathy and
adopted DD’s certification of MMI on 3/9/12 with a 0% impairment rating. AP reversed and remanded with regard to
MMI/impairment rating because the DD’s certification considers disc disease and radiculopathy, conditions found by the hearing
officer not to be compensable. The only other certification in the file could not be adopted because it appears to consider surgery
performed to address those conditions found not to be compensable. Remanded for hearing officer to obtain DD certification
of compensable cervical sprain only.

132865 – Finality – Hearing officer found 1st certification did not become final because the same was not provided by Carrier
by verifiable means and further that compelling medical evidence exists of a significant error in applying the Guides. Hearing
officer adopted RME certification. AP affirmed but found that Carrier’s PLN-3 referencing 1st certification established
acknowledged receipt of the same and, for such reason; hearing officer’s finding that first impairment rating was not provided
Carrier was reversed.

132905 – Question of who was the correct employer.

132911 – MMI/impairment rating – Hearing officer found a date of MMI. The AP agreed. The AP reversed only on the issue
of impairment rating. The Designated Doctor miscalculated his range of motion measurements and used the range of motion
model for a single level fusion. The AP said the range of motion model could not be used just because someone had spinal surgery.
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132913 – Setting aside a stipulation and wrong employer identified – The parties in this case stipulated on the record that on
[incorrect date of injury], the claimant was the employee of [AHI]. The AP noted that Finding of Fact No. 1.B. identifies the
date as [date of injury], which, although is the correct date of injury, that is not the date the parties stipulated to on the record.
The carrier contended that the employer identified in Finding of Fact No. 1.B. is incorrect. The carrier stated that it discovered
after the CCH that the correct employer in this case is [HCT], not [AHI], as stated in the decision. The case was remanded to
see if there was good cause to set aside the stipulation and to determine who was the correct employer.

132919 – Employer providing network information - Insurance Code Section 1305.451(a) states that an insurance carrier that
establishes or contracts with a network shall provide to employers, and the employer shall provide to its employees, an accurate
written description of the terms and conditions for obtaining health care within the network’s service area. The evidence showed
that an electronic link to the provider list is provided to the claimant on page two of the information packet. Furthermore, 28
TEX. ADMIN. CODE § 10.60(c)(3) (Rule 10.60(c)(3)) provides that the notice of network requirements may be in an elec-
tronic format provided a paper version is available upon request. 

132926 – Stipulations – A review of the record shows that the parties stipulated at the July 23, 2013, CCH that the carrier
accepted bilateral shoulder rotator cuff tears. Although the carrier stated at the November 5, 2013, CCH that it would not stip-
ulate that it has accepted bilateral shoulder rotator cuff tears, the carrier had already so stipulated at the July 23, 2013, CCH.
Section 410.166 and 28 TEX. ADMIN. CODE § 147.4(c) (Rule 147.4(c)) provide, in part, that an oral stipulation or agree-
ment of the parties that is preserved in the record is final and binding on the date made. 

132926 – Designated Doctor did not have all of the records – In both his October 16, 2012, and August 22, 2013, narrative
reports, Dr. B stated that there was no operative report for review regarding a left shoulder surgery. Dr. B’s October 16, 2012,
date of MMI is based on the claimant being three months post-operative for a left shoulder surgery; however, Dr. B did not
have the left shoulder surgery operative report. Section 408.0041(c) provides in pertinent part that the treating doctor and the
insurance carrier are both responsible for sending to the designated doctor all of the injured employee’s medical records relat-
ing to the issue to be evaluated by the designated doctor that are in their possession. 

132926 – MMI/impairment rating certification – Several certifications were in evidence. The Designated Doctor did not have
all the records and did not rate the entire compensable injury (because he did not believe the compensable injury was com-
pensable). One doctor gave an MMI date after the stat MMI date. One doctor said Claimant was not at MMI but the CCH
was held after the stat MMI date. The Appeals Panel has held that it is legal error to determine a claimant has not reached MMI
in a decision and order dated after the date of statutory MMI. See APD 131554.

132953 – Extent of injury – The doctors did not explain how the mechanism of injury caused the disputed condition.

132991 – MMI/impairment rating – No doctor rated the entire compensable injury.

140002 – Res judicata – At the November 12, 2013 CCH, the issue was “Does the compensable injury extend to include bilateral
[CTS], bilateral trigger finger and tendonitis of both hands?” In the January 19, 2012, CCH, the hearing officer made a specific
finding regarding the bilateral CTS and bilateral trigger finger but did not make a finding regarding tendonitis in both hands.
Under these circumstances, the AP agreed the bilateral CTS and bilateral trigger finger was barred under res judicata but the
issue of extent of injury as to the alleged condition of tendonitis in both hands is not barred under the doctrine of res judicata. 
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140034 – Extent of injury – “The mere recitation of the claimed conditions in the medical records without attendant explanation
how those conditions may be related to the compensable injury does not establish those conditions are related to the compensable
injury within a reasonable degree of medical probability.” See Appeals Panel Decision 110054.

140039 – SIBs - The preamble to Rule 130.104 states adopted Rule 130.104(b) “requires the insurance carrier to advise the
injured employee of the number of work search contacts required when it sends out the [DWC-52] prior to the beginning of
a qualifying period.” Neither the fourth or fifth quarter DWC-52s provide the minimum number of work search efforts
required by Rule 130.102(d)(1) and (f ). The claimant testified that she was led to believe she was doing “the correct thing”
because the carrier had paid her for the other two quarters and her husband had spoken with the carrier’s adjuster, who told
him the claimant was doing everything correctly. Claimant relied on Carrier’s past performance of paying SIBs for the 2nd and
3rd quarters when Claimant was making only three job searches per week when she should have been making five. The AP
reversed the hearing officer who found Claimant had not made five job searches per week as required for her county based upon
the Carrier not fulfilling its requirements.

140053 – Extent of injury – There is nothing in evidence, including the reports of Dr. O, Dr. B, and Dr. K, that provides an
explanation of how the [date of injury], mechanism of injury caused a right wrist scapholunate ligament tear. All doctors agreed
Claimant had the condition.

140111 – First certification/verifiable delivery – Carrier presented a green card dated March 23, 2013, to show delivery of the
DWC-69 and report. Claimant’s appointment with the Designated Doctor was not until March 26, 2013, and the report was
dated April 03, 2013. Carrier got the signed green card back on April 25, 2013. Claimant argued he did not get the report and
could not have with a green card dated before the Designated Doctor appointment. Carrier argued Claimant misdated the green
card. AP said it was a fact issue for the hearing officer.

140114 – Exception to 90 day rule – As noted in APD 132594-s, supra, a subsequent resolution of the extent of the compensable
injury may be an element of one of the three exceptions contained in Section 408.123(f). Hearing officer based the finality finding
on the failure of the certifying doctor to include the L5-S1 herniation in the conditions rated. The AP noted this was legally
incorrect under APD 132594-s. AP affirmed hearing officer, however, because the herniated disc was a previously undiagnosed
medical condition under §408.123(f )(1)(B).

140123 – Extent – Hearing officer found compensable injury does not extend to include lumbar radiculopathy, chronic pain
syndrome, and additional lumbar conditions. AP found that it was clear from the Designated Doctor’s report concerning extent
that he did not have all of Claimant’s medical records as required by Rule 127.10. Reversed and remanded for hearing officer
to cause all of Claimant’s medical records not previously provided to be forwarded to Designated Doctor. 

140142 – Extent, MMI, impairment rating – Hearing officer found the compensable injury does not extend to and include a
strain/sprain and medial meniscus tear of the left knee and that Claimant reached MMI with a 0% impairment rating as certi-
fied by the DD for left knee “injury/strain” and “left partial tear medial hamstring”. AP affirmed extent determination but
reversed hearing officer on MMI/impairment rating because the DD rated left knee strain which hearing officer found was not
part of the compensable injury. 

140166 – Extent, MMI, impairment rating - Hearing officer determined the compensable injury extended to include thoracic
strain/sprain, headaches, cervical spine (right side) and thoracic spine; that Claimant reached MMI with a 10% IR as certified by
the 2d DD. AP affirmed extent findings but reversed MMI/impairment rating determination because the adopted certification
did not rate headaches or the thoracic spine and the DD refused to rate those conditions even after having been requested to
do so through an LOC.
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140234 – Extent, MMI, impairment rating – Hearing officer added issue of whether or not compensable injury included cauda
equina lesion and found compensable injury extended to include urinary and fecal incontinence (cauda equina lesion) and that
Claimant reached MMI with a 23% impairment rating as determined by the RME doctor. The AP found that the issue of cauda
equina lesion was neither certified by the BRC report nor was the issue tried by consent. For such reason, AP struck the issue
and references to cauda equina lesion from D&O. Multiple doctors diagnosed Claimant with urinary and fecal incontinence
resulting from the compensable injury but none sufficiently explained how the mechanism of injury caused these conditions.
AP rendered that the compensable injury does not include urinary and fecal incontinence. AP reversed hearing officer’s deter-
mination of MMI and impairment rating and remanded to determine whether there is an adoptable certification in the file and,
if not, obtain a new certification from the DD.

140246 – Extent, MMI, impairment rating, disability – Hearing officer found the compensable injury extended to disc bulges
at L4-5 and L5-S1 and lumbar radiculopathy; that Claimant has not reached MMI and Claimant had disability. AP affirmed
determination re: disability, MMI and disc bulges but reversed and rendered a decision that the compensable injury does not
include radiculopathy because there was no explanation in evidence of how the compensable injury caused that condition. 

Workers’ Compensation Section Newsletter SUMMER 2014 — Volume 3 • Issue 2

APPEALS PANEL DECISION SUMMARIES
(132383 – 140246 January 07, 2014)
Continued from page 22



24

As mentioned earlier, the hearing officer cited to APD 132117, supra. The parties argued over the meaning of two sentences in
APD 132117: 

To determine whether or not a certifying doctor has made a significant error in applying the AMA Guides an examination must be
made of the certifying doctor’s DWC-69, narrative report, and the AMA Guides. To properly assess an IR the certifying doctor must
explain in the narrative report how he or she derived the assigned IR, including any range of motion measurements or other values
required by the AMA Guides. 

APD 132117 was not outlining a set of criteria to determine when a certification falls under the exception provided in Section
408.123(f )(1)(A). It was illustrating that a case-by-case analysis is required when determining whether Section 408.123(f )(1)(A)
applies. The holding of the case was that the mere inclusion of a condition in an assignment of IR, by itself, is not an exception
to finality under Section 408.123 or Rule 130.12.

In the current case, the hearing officer based his determination merely on what he found to be absent from the narrative report.
The specific exception found by the hearing officer requires compelling medical evidence of a significant error by the certifying
doctor in applying the AMA Guides or in calculating the IR. The hearing officer does not identify how the AMA Guides have
been misapplied, nor does he identify a miscalculation of the IR. A determination of whether compelling medical evidence exists
of a significant error by the certifying doctor in applying the AMA Guides or in calculating the IR must be based on a totality
of the evidence. 

140388 – Compensability. The claimant, a detention service officer (DSO) for the employer, testified that she had applied for
a Deputy I position with the employer. The claimant testified that she injured her left knee while performing a vertical jump
during the first scheduled, mandatory, pre-physical readiness assessment. The evidence in the case established that the claimantwas
required to attend the pre-physical readiness assessment as part of the application process, which the claimant voluntarily underwent,
and not as part of her employment as a DSO. The evidence did not establish that the employer directed the claimant to attend
the pre-physical assessment readiness as part of her DSO duties. See 961159.

140399 – Choice of doctor/network doctor. Insurance Code Section 1305.103 provides in part that for each injury, an injured
employee shall select a treating doctor from the list of all treating doctors under contract with the network in that service area.
It was undisputed that: (1) the employer had contracted with the carrier for the provision of health care services through a 
network as of the date of injury in this case; (2) Dr. B was not on the network treating doctor list; and (3) Dr. D was on the
network treating doctor list. Claimant started treating with Dr. D, who was a treating doctor on the network list, after the
employer told her that she had to see another doctor because Dr. B was not on the list of network treating doctors, and claimant
did not subsequently return to Dr. B for treatment. Under the facts of this case and pursuant to Insurance Code Sections
1305.005, 1305.103, and for purposes of the 1989 Act, Dr. D was the claimant’s initial treating doctor. 

140449 – SIBS. The hearing officer noted claimant provided documentation of her work search efforts, the parties stipulated
claimant was required to make at least 6 job search contacts per week, and claimant had done so by completing online job appli-
cations through monster.com. Claimant failed to list any job searches for the 13th week of the qualifying period because
claimant misidentified the ending date of each week of the qualifying period. 

Additionally, an Individual Plan for Employment at DARS, includes, at a minimum, an employment goal, any intermediate
goals, a description of the services to be provided or arranged, the start and end dates of the described services, and the injured
employee’s responsibilities for the successful completion of the plan. There is also a letter from a dentist to DARS confirming
that as of May 8, 2012, the claimant had successfully completed a 200 hour internship. The claimant testified that the letter
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contains a typographical error and that the internship was completed as of May 8, 2013. However, even if the hearing officer
was persuaded by the claimant’s testimony regarding the correct date, there was no evidence that the claimant performed any
activity under her IPE in the 13th week of the qualifying period of the fifth quarter of SIBs. Rule 130.102(d)(1) provides that
an injured employee “demonstrates an active effort to obtain employment by meeting at least one or any combination of the
following work search requirements each week during the entire qualifying period.” 

140450 – Extent of injury/ Designated Doctor opinion must be his opinion. The hearing officer misread Dr. W’s October 9,
2013, narrative report and mistakenly applied presumptive weight to an opinion that was only expressed by the RME doctor,
Dr. B, which the Appeals Panel viewed as a misstatement of a material fact in evidence.

140498 – Bona fide offer of employment. The hearing officer determined that the employer did not make a BFOE to the
claimant on the basis that the employer’s offer of employment was not provided to the claimant in Spanish. Nothing in the
1989 Act or Rule 129.6 requires a BFOE to be communicated to the claimant in his or her primary language. See 001978.

140509 – MMI/impairment rating/MDG. Designated Doctor’s certification that the claimant reached MMI on March 6,
2013, with a two percent IR cannot be adopted. The Appeals Panel has previously held that the MDG cannot be used alone,
without considering the claimant’s physical examination and medical records, in determining a claimant’s date of MMI. See
Appeals Panel Decision 130191 and 130187. 

140574 – The hearing officer stated the carrier argued “there was an exception to finality in that [Dr. H] failed to include the
[range of motion (ROM)] measurements needed to calculate deductions pursuant to Table 66” of the AMA Guides, and that
“[t]his argument was persuasive in light of language in [Appeals Panel Decision (APD) 132117. The AP clarified APD 132117
does not stand for the proposition that the mere exclusion of any ROM measurement or other values required by the AMA Guides
in and of itself will constitute compelling medical evidence of a significant error in applying the AMA Guides or in calculating
the IR pursuant to Section 408.123(f )(1)(A). The determination of whether there exists compelling medical evidence of a sig-
nificant error by the certifying doctor in applying the AMA Guides or calculating the IR is based on the totality of the evidence.
The certifying doctor’s failure to include ROM measurements alone is not compelling medical evidence of a significant error
by the certifying doctor in applying the AMA Guides or calculating IR for purposes of finality pursuant to Section 408.123(f ).
The AP noted Rule 130.12(c) does not require that a narrative report be included with the DWC-69 to be a valid certification.
See APD 100483, APD 132383.

140608 – The Designated Doctor did not properly use the AMA Guides when calculating the shoulder impairment rating and
was not specific when identifying which region of the spine he was using to rate Claimant’s spinal injuries.
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Ticket price includes:

• Buffet Dinner featuring hot and chilled appetizers and a four choice slider station.
• Drink tickets for well bar/domestic beer/wine
• Casino entertainment, including Texas Hold’em Poker, Blackjack, Craps and Roulette
• Prize opportunities

Cash bars will also be open throughout the event venue.

Be a sponsor/underwriter!

Other than the advanced bulk purchase sponsor listing for attorneys/firms above, please consider helping us to increase event
profit by committing $500.00 or more to event funds in advance of this event. Last year, we were able to raise significantly more
for our charities than the event expense due to generous sponsor/underwriters who committed early. Ticket needs for section
and non-section sponsor/underwriters will be discussed upon contact as will special sponsor listing requests. Please contact Lea
Buffington, John Molinar or Kyle Morris for underwriting opportunities ($500.00 or more).

We look forward to a great evening of fun benefiting this year’s great causes! Hope to see you there! Please contact Lea, John or
Kyle with any questions.
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Workers’ Compensation Section Website
http://www.texasworkerscompensationsection.com/index.php

Texas Department of Insurance (note the change in the domain to .gov. All state agencies will be making this change.)

http://www.tdi.texas.gov/

TDI-Division of Workers’ Compensation

http://www.tdi.texas.gov/wc/index.html

Administrative decisions including AP decisions and medical contested case decisions

http://www.tdi.texas.gov/wc/admindecisions.html 

Advisories and bulletins

http://www.tdi.texas.gov/wc/news/advisories/index.html

http://www.tdi.texas.gov/bulletins/index.html

Appeals Panel Decision Manuel

http://www.tdi.texas.gov/wc/idr/apdmtoc.html

Medical Contested Case Hearing Manuel

http://www.tdi.texas.gov/wc/idr/mddmtoc.html

Medical Fee Dispute Resolution

http://www.tdi.texas.gov/wc/mfdr/

Workers’ compensation forms

http://www.tdi.texas.gov/forms/form20.html

Requests for a Letter of Clarification (LOC) of a Designated Doctor’s Report

http://www.tdi.texas.gov/wc/loc/index.html

Carrier’s Interrogatories to Claimant

http://www.tdi.texas.gov/wc/rules/documents/carinterrcla.pdf

Claimant’s Interrogatories to Carrier

http://www.tdi.texas.gov/wc/rules/documents/clainterrcar.pdf
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Proposed Rules

http://www.tdi.texas.gov/wc/rules/proposedrules/index.html

Informal Working Drafts

http://www.tdi.texas.gov/wc/rules/drafts.html

TxComp

https://txcomp.tdi.state.tx.us/twccprovidersolution/homehtml

Information on Networks

http://www.tdi.texas.gov/wc/wcnet/indexinjured.html

Texas Board of Legal Specialization

http://www.tbls.org/Default.aspx

Rule book supplements

http://www.tdi.texas.gov/wc/rules/supplements.html

Designated Doctor Outreach & Oversight

Telephone: 512-804-4765

Fax: 512-804-4769

E-mail: DesDoc.Education@tdi.texas.go

Important Worker’s Compensation Websites and Links
Continued from page 27.
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